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Topics to be covered

o General law/Solicitors’ Conduct Rules

o Informed consent

o Recognising conflict

o Exercising inherent jurisdiction

o Duty of loyalty

o Communication with the Court
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General law of fiduciary

o Well established category

o Solicitor is required to act at all times in the 

client’s best interests and always prefer the 

client’s interest over their own

o Duty ceases with retainer
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Legislative Scheme

o Legal Profession Uniform Law Australian Solicitors’ 

Conduct Rules 2015 (NSW)

o 9 – confidentiality

o 10 – former clients

o 11 – current clients

o 12 – solicitor’s own interests
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Informed consent

o Fully informed of the material facts and circumstances of the case

o Independent advice

o Must be meaningful and include complete details

o Must include merits where appropriate

o Rahme v Benjamin & Khoury Pty Ltd [2019] NSWCA 211

o Atanaskovic Hartnell v Birketu Pty Ltd [2021] NSWCA 201

o Limits of informed consent
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Recognising there is a conflict

o Established categories that may give rise to 

conflicts
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Inherent jurisdiction

o Designed to impose higher standards than the law applies 

generally

o Jurisdiction is exceptional and should be exercised with 

caution

o Kallinicos v Hunt (2005) 64 NSWLR 501; [2005] NSWSC 1181 

at [76] per Brereton J
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Kallinicos v Hunt

… the court always has inherent jurisdiction to restrain
solicitors from acting in a particular case, as an incident of its
inherent jurisdiction over its officers and to control its process in 
aid of the administration of justice. Prince Jefri Bolkiah does not
address this jurisdiction at all. Belan v Casey and British 
American Tobacco Australia Services Ltd are not to be read as 
supposing that Prince Jefri Bolkiah excludes it. Asia Pacific 
Telecommunications Ltd appears to acknowledge its continued 
existence.
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Kallinicos v Hunt

The test to be applied in this inherent jurisdiction is whether a 
fair-minded, reasonably informed member of the public would 
conclude that the proper administration of justice requires that 
a legal practitioner should be prevented from acting, in the 
interests of the protection of the integrity of the judicial 
process and the due administration of justice, including the 
appearance of justice.
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Kallinicos v Hunt

The jurisdiction is to be regarded as exceptional and is to be
exercised with caution.
Due weight should be given to the public interest in a litigant 
not being deprived of the lawyer of his or her choice without 
due cause.
The timing of the application may be relevant, in that the cost,
inconvenience or impracticality of requiring lawyers to cease 
to act may provide a reason for refusing to grant relief.
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Inherent jurisdiction

o Dyer v Chrysanthou (No 2) (Injunction) [2021] FCA 641

o Michael Smith Real Estate Pty Ltd v t/as Raine & Horne 

Marrickville v Chmait [2021] NSWSC 1160
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Duty of loyalty

o Victoria

o Spincode Pty Ltd v Look Software Pty Ltd (2001) 4 VR 501;

[2001] VSCA 248 per Brooking JA

o NSW

o Kallinicos v Hunt (2005) 64 NSWLR 561; [2005] NSWSC 1181 at [76] 

per Brereton J
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Kallinicos v Hunt

During the subsistence of a retainer, where the court's 
intervention to restrain a solicitor from acting for another is 
sought by an existing client of the solicitor, the foundation 
of the court's jurisdiction is the fiduciary obligation of a 
solicitor, and the inescapable conflict of duty which is 
inherent in the situation of acting for clients with
competing interests (Prince Jefri Bolkiah).
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Kallinicos v Hunt

Once the retainer is at an end, however, the court's 
jurisdiction is not based on any conflict of duty or interest, 
but on the protection of the confidences of the former 
client (unless there is no real risk of disclosure) (Prince Jefri
Bolkiah).
After termination of the retainer, there is no continuing 
(equitable or contractual) duty of loyalty to provide a basis for 
the court’s intervention, such duty having come to an end with 
the retainer.
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Communication with the Court

o Legal Profession Uniform Law Australian Solicitors’ Conduct 

Rules 2015 (NSW)

o 22 – Communication with opponents

o Practice Notes and Guidelines
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Contact details

o edward.cox@greenway.com.au

o adele.carr@greenway.com.au


